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HISTORY  AND  JURISDICTION  OF  THE  UNITED 
STATES  COURT  OF  CLAIMS. 

By    STANTON    J.    PEELLE, 

Chief  Justice,  Eetieed,  TJ.  S.  Cotot  of  Claims. 

(Bead  before  the  Society,  January  19,  1915.) 

The  Mstory  and  jurisdiction  of  tlie  United  States 
Court  of  Claims  is  so  little  understood  by  tlie  citizens 
for  whose  benefit  the  Court  was  mainly  established, 
that  I  gladly  accepted  your  invitation  to  say  a  few 
words  tonight.  .  -u 

The  law  is  universal  that  the  sovereign  may  not  be 
sued  without  her  consent  first  had,  nor  can  Congress 
pass- any  law  abridging  the  right  of  the  people  _  to 
petition  to  the  Governftient  for  a  redress  of  griev- 
ances"; but  the  right  of  Congress  to  hear  and  investi- 
gate such  petitions  may  be  delegated  to  a  Court  or  to 
a  Commission  and  so  in  December,  1854,  claims  against 
the  government  had  accumulated  to  such  an  extent  that 
their  investigation  became  burdensome  and  vexatious 
to  the  various  committees  of  Coiigress.    With  the  view 
of  relief  from  such  labor  and  at  the  same  time  to  pre- 
serve to  the  citizen  the  right  of  petition,  a  bill  was  in- 
troduced to  establish  a  court  for  the  investigation  ot 
such  claims,  and  on  February  25,  1855,  10  Statutes  at 
Large,  612,  the  bill  became  a  law  creating  the  Court  ot 
Claims;  that  is,  the  sovereign  thereby  consented  to  be 
sued  by  her  creditors  on  claims  arising  out  of  the  Con- 
stitution, and  any  law  of  Congress  or  Executive  Regu- 
lation or  on  contracts,  express  or  implied.  ^ 
The  Act  provided  for  appointment  by  the  President, 
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^-ith  the  consent  of  the  Senate,  of  three  judges  with  life 
tenure,  at  a  salary  of  $4,000  per  annum.  At  that  time 
the^  salary  of  the  justices  of  the  Supreme  Court  of  the 
United  States  was  but  $4,500,  while  the  salaiy  of  all 
other  federal  judges  was  much  below  that  of  the  Court 
of  Claims.  The  Act  also  provided  for  a  Chief  Clerk, 
an  Assistant  Clerk,  a  Bailiff  and  a  Messenger  to  be  ap- 
pointed by  the  Court. 

By  E.  S.,  Sec.  1052,  the  sessions  of  the  Court  are  fixed 
for  the  first  Monday  in  December  of  each  year.  The 
Court  first  met  in  a  room  in  the  Capitol  Building,  desig- 
nated by  the  Speaker  of  the  House  of  Representatives 
pursuant  to  E.  S.,  Sec.  1051,  and  sat  during  the  sessions 
of  Congress,  but  owing  to  the  increasing  need  of  more 
room  for  the  Committees  of  Congress,  the  Secretary 
of  the  Interior  was  designated  by  Congress  to  secure 
suitable  accommodations  for  the  Court  elsewhere. 
That  officer  rented  the  lower  floor,  containing  five  or 
six  rooms,  of  the  Freedman's  Bank  Building,  on  Penu- 
sylvania  Avenue  opposite  the  Treasury  Building,  west 
of  Eiggs  Bank.  The  accommodations  were  not  suit- 
able, either  for  the  Court  or  its  clerical  force,  but  its 
sessions  were  held  there  until  1899,  when  the  Attorney 
General,  by  authority  of  Congress,  first  rented,  and 
soon  thereafter  purchased,  for  the  use  of  the  Court,  the 
Corcoran  Art  Gallery  building  on  Pennsylvania  Avenue 
and  17th  Street, 

The  rooms  were  remodeled  and  partitioned  to  suit 
the  business  of  the  Court,  and  the  statuary  in  the 
niches,  adorning  the  outside  of  the  building,  were  re- 
moved, so  that  the  Court  now  has  well-equipped  quar- 
ters, and  is  still  occuping  this  building. 

This  was  the  only  Court  in  which  the  citizen  could 
prosecute  his  claim  against  the  government  until  the 
passage  of  the  Act  of  March 


3,  1887,  hereinafter  re- 
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f  erred  to,  when  the  United  States  Circuit  and  District 
Courts  were  given  limited  jurisdiction  over  such  claims. 
All  claims  against  the  government  growing  out  of  the 
Constitution,  as  for  the  taking  of  private  property  for 
public  use,  and  claims  growing  out  of  any  right  or  bene- 
fit arising  under  any  law  of  Congress  or  an  Executive 
Eegulation  or  upon  contracts  exj^ress  or  implied,  may 
be  prosecuted  in  the  Courts  by  the  owner  of  such 
claims,  either  in  person  or  by  his  executor,  or  adminis- 
trator or  assigns  if  by  operation  of  law. 

The  evidence  adduced  both  for  and  against  the  allow- 
ance of  a  claim  consists  of  public  documents  and  such 
oral  testimony  as  the  respective  parties  may  see  fit  to 
take  in  the  form  of  depositions,  somewhat  as  in  Chan- 
cery cases. 

The  Court  by  E.  S.,  Sec.  1076,  has  authority  to  call 
upon  the  head  of  an  executive  department  to  certify  to 
it  for  use  as  evidence  in  a  case,  any  designated  public 
documents,  in  his  custody,  bearing  on  such  case  unless 
in  his  opinion  it  would  be  ' '  injurious  to  the  public  in- 
terest," in  which  case  he  may  refuse  and  so  inform 
the  Court. 

The  original  purpose  of  the  Act  was  that  the  court 
should  investigate  claims  against  the  government 
rather  as  a  commission  and  report  to  Congress  suitable 
bills  to  carry  out  the  relief  sought.  As  thus  consti- 
tuted, however,  the  Court  lacked  the  essential  elements 
of  judicial  power,  i.  e.,  the  power  to  render  final  judg- 
ments, and  so  in  his  first  annual  message  to  Congress, 
in  December,  1861,  President  Lincoln,  recognizing  the 
necessity  of  a  court  having  such  power,  said: 

"  It  is  important  that  some  more  convenient  means  should  be 
provided,  if  possible,  for  the  adjustment  of  claims  against  the 
government,  especially  in  view  of  their  increased  number  by 
reason  of  the  war.    It  is  as  much  the  duty  of  Government  to 
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render  prompt  justice  agaiust  itself  in  favor  of  eiti7ens  as  it 
IS  to  administer  the  same  between  private  individuals  The 
investigation  and  adjudication  of  claims  in  their  nature  be 
ong  to  the  judicial  department.  Besides,  it  is  apparent  that 
the  attention  of  Congress  will  be  more  than  usually  enga-ed 
for  some  time  to  come  with  great  national  questions  It  was 
intended  by  the  organization  of  the  Court  of  Claims  mainly  to 
move  this  branch  of  business  from  the  halls  of  Conoress-  but 
while  the  court  has  proved  to  be  an  effective  and"'  valuable 
means  of  investigation,  it  in  a  great  degree  fails  to  effect  the 
object  ot  Its  creation  for  want  of  power  to  make  its  judgments 
rinal. 

_  "Fully  aware  of  the  delicacy,  not  to  say  danger,  of  the  sub- 
ject, I  commend  to  your  careful  consideration  whether  this 
power  of  making  judgments  may  not  properly  be  given  to  the 
court,  resen-mg  the  right  of  appeal  on  questions  of  law  to  the 
Supreme  Court,  ^-ith  such  other  provisions  as  experience  mav 
have  shown  to  be  necessary. " 

Following  this  message,  on  March  3,  1863,  an  amend- 
atorr  act  was  passed  providing  for  a  chief  justice  and 
two  additional  judges,  12  Statutes  at  Large,  765.  The 
act  conferred  upon  the  court  power  to  render  judg- 
ments on  aU  claims  accruing  under  the  act  within  six 
years  prior  to  the  tiling  of  a  petition,  and  also  to  con- 
sider set-offs  and  counter  claims  for  damages  whether 
hquidated  or  unliquidated,  or  other  demands  on  the 
part  of  the  government  against  any  person  asserting  a 
claim  in  the  court  against  the  government. 

Judgments  so  entered  were  to  be  paid  by  the  Secre- 
tary of  the  Treasury  out  of  any  money  appropriated 
for  the  payment  of  private  claims;  but  the  last  section 
of  the  act  provided  in  effect  that  no  money  should  be 
paid  out  of  the  Treasury  on  any  judgment  rendered 
until  after  an  appropriation  had  "been  estimated  there- 
for by  the  Secretary  of  the  Treasury.  On  appeal  the 
Supreme  Court  in  Gordon's  Case,  2  Wall.,  561,  refused 
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to  take  jurisdiction  on  tlie  ground  that  this  latter  pro] 
vision  operated  to  give  the  Secretary  of  the  Treasury 
authority  to  revise  the  judgments  of  the  court.     This 
decision  was  rendered  in  December,  1864,  and  in  March| 
1866,  Congress  repealed  the  objectionable  section;  1^ 
Statutes  at  Large,  p.  9,  since  which  time  the  Supreme 
Court  has  entertained  appeals  from  final  judgments] 
holding  that  the  Court  of  Claims  not  only  has  all  th( 
functions  of  a  court  but  that  it  is  one  of  the  courts 
authorized  by  the  Constitution  the  same  as  circuit  anc 
district  courts  of  the  United  States.     Klein's  Case,  11 
Wall.,  128,  145. 

In  McElrath's  Case,  102  U.  S.,  426,  440,  the  Supreme 
Court  held  that  the  provision  of  law  authorizing  th( 
court  to.  render  judgments  without  trial  by  jury,  di( 
not  violate  the  Constitution,  providing  that  "in  suits  at 
common  law,  where  the  value  in  controversy  shall  ex- 
ceed twenty  dollars  the  right  of  trial  by  jury  shall  b( 
preserved";  and  this  doubtless  for  the  reason  that  as 
the  sovereign  can  only  be  sued  with  its  consent,  sucl 
consent  may  be  given  upon  such  terms  as  Congress  ma^ 
prescribe,  and  for  the  further  reason  that  the  Court  ol 
Claims  exercises  the  functions  of  both  a  court  and  jury] 

In  1868  the  jurisdiction  of  the  court  was  extended  tc 
cases  referred  for  adjudication  by  the  heads  of  Deparl 
ments  under  Eevised  Statutes,  section  1063,  underl 
which  it  has  been  held  as  to  claims  so  referred  that  the 
statute  of  limitations  ceases  to  run  after  the  filing  oi 
claims  in  the  department;  and  it  was  by  reason  of  this 
holding  that  the  claim  filod— within  six  years— in  the 
Treasury  Department  by  the  State  of  New  York  sooi 
after  the  late  civil  war,  for  reimbursement  for  expenses 
in  equipping  troops,  was  referred  to  the  court,  whereii 
judgment  was  rendered  and  on  appeal  the  Supreme 
Court  affirmed  the  judgment  and  reversed  it.     That  is| 
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to  say,  they  not  only  sustained  the  conrt  to  the  extent 
of  the  judgment  for  $90,000  so  rendered  hut  added 
claims  It  had  disallowed  for  interest  on  simis  theret^ 

IfiO  n%  Xf"  "^'f  ''  ^'''''''-  ^-  ^-  -'•  ^^^^-  York, 
160  L.  S    098.     Lnder  that  ruling  over  five  millions  of 

dollars  theretofore  rejected  by  the  accounting  officers 
have  l^enpaid  by  the  government  to  various  States  by 
^ay  of  reimbursements  for  moneys  expended  bv  them 
m  equipping  troops  to  aid  in  the  suppression  of  the  late 
cn-il  war.  This  sum  is,  of  course,  in  addition  to  the 
arger  sum  long  theretofore  allowed  and  paid  through 
he  accounting  officers  of  the  Treasury  Department  for 
like  purposes. 

March  3  1SS7. 24  Statutes  at  Large,  505,  Congress  still 
further  enlarged  the  jurisdiction  of  the  Court;  by  sec- 
tion 1  of  which,  the  court  is  given  general  jurisdiction 
ot  all  claims  against  the  government  founded  upon  the 
Constitution  of  the  United  States  or  upon  any  law  of 
Congress,  except  for  pensions,  or  upon  anv  regulation 
of  an  executive  department,  or  upon  anv  contract,  ex- 
press or  implied,  with  the  government  of  the  United 
States  or  for  damages,  liquidated  or  unliquidated,  in 
cases  not  sounding  in  tort,  in  respect  to  which  claims 
the_  party  would  be  entitled  to  redress  against  the 
Lnited  States  m  a  court  of  law,  equity,  or  admiralty, 
11  the  United  States  were  suable. 

Under  this  section  of  the  act  the  court  now  acquires 
its_  general  jurisdiction  to  render  judgments  on  all 
claims  against  the  government  arising  as  therr-in  stated 
The  act  continues  the  right  of  the  govemmeBt  to  file 
any  claim  by  way  of  set-off  or  counter-claim  not  only 
to  the  extent  of  any  claim  against  the  government  but 
for  judgment  against  such  claimant  if  in  excess  thereof. 
In  1S9X  jurisdiction  was  conferred  upon  the  coui-t  to 
hear  and  determine  to  judgment  claims  of  citizens  for 
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property  ^taken  or  destroyed  by  various  Indian  tribe  J 
Under  this  act  cases  numbering  10,841  have  been  filec 
nearly  all  of  which  have  been  disposed  of.  Many  ^ 
these  claims  had  been  pending  in  Congress  and  beforl 
the  Interior  Department  for  30  years  or  more  and  the| 
had  been  investigated  and  in  part  allowed  by  the  Sec 
retary  of  the  Interior  under  various  acts  of  Congres 
but  Congress  not  being  satisfied  therewith  faifed  i\ 
make  appropriations  to  pay  such  allowed  claims  an 
finally  passed  the  act  referring  them  to  the  court  fo] 
final  adjudication. 

Many  important  questions  arose  under  the  act  akii, 
to  international  law  for  the  reason  that  the  governmenl 
m  making  treaties  with  the  tribes  recognized  them  as 
nations  until  1872,  when  the  policy  of  controlling  thei 
by  Congressional  enactments  was  adopted.     Hence 
the  act  giving  the  court  jurisdiction  to  consider  th'b 
claims  for  property  so  taken  or  destroyed,  it  was  pro] 
vided  that  liability  should  attach  onlv  in  case  the  tribe 
was  in  amity  with  the  United  States  at  the  time  of  sucl 
takmg  or  destruction.     Thus  the  belligerent  rights  as 
a  nation  were  recognized  and  the  court  construed  the, 
act  accordingly,  which  construction  on  appeal  was  sus-l 
tamed  by  the  Supreme  Court.   Marks  vs.  United  States  I 
161  U.  S.,  297.  '■ 

In  still  further  recognition  of  the  right  of  petition  asl 
to  claims  having  no  legal  standing,  Congress  in  1883 
passed  the  act  commonly  Imown  as  the  Bowman  Act, 
22  Statutes  at  Large,  483,  ander  which,  claims,  among 
others,  growing  out  of  ti.3  l-^te  civil  war  for  property 
taken  and  used  by  the  army  and  navy,  have  been  re- 
ferred to  the  court  by  various  committees  of  Congress! 
for  findings  of  fact  for  the  information  of  Cong°ress. 
Under  this  act  the  court  has  reported  findings  and  al'l 
lowances  for  about  four  millions  of  dollars  and  the  war 
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Claims  so  referred  have  about  all  been  di.po.ed  of  so 
far  as  the  court  is  concerned,  tbough  many  .ud  claims 
^^  investigated  are  still  pending  in  Congress  7^!./ 
appropriations  for  pavmeiu.  ^^^^^^^^  awaiting 

In  still  further  recognition  of  the  riglit  of  petition 
congress  by  section  U  of  the  Act  of  1887,  ret'  ned  to' 
autiiorized  either  house  of  Congress    to  refe    11. 
^  f^  tindings  of  fact  bills  ^^X:^^^. 
m?  for  the  payment  of  claims  against  the  United  Stetes 
legal  or  eqmiable,  or  for  a  grant,  gift  or  bounty  Tus 

thr?t?  "t^s^ ''  r'T  ^^  ^^^  --tigrtiont 

'hara'tl  b  r    '"^^  7'  '^^-^  '^  ^  ^^^"^^  ^^^  ^^^^table 
tt   :    \       '^'^'  ^'^  ^  ^^•^^*'  g'ift  0^-  bounty.     The 
law.to  effectuate  its  purpose,  requires  the  Court  to 
con^d^  evidence  as  to  iJ^e  circumstances  fonnl^^h 
ba.is  of  such  claims  and  to  report  its  lindings  to  Con 
^^  lea  vmg  them  to  app.opi-late  to  pay  or  ^t  as  tl^^; 

As  a  rule  the  class  of  cases  referred  imder  these  acts 
IS  n^desirable  for  a  court  f.om  any  point  of  view 
^  ^^^e  the  court  is  without  authority  to  deter- 
mn.e  the  legal  questions  involved  and  to  render  iudo-. 
me.t  in  .ccord^ce  therewith;  and,  second,  because  Ts 
a  r.ie,  the  claims  are  so  old  that  the  facts  relating 
t^.reto  are  in  the  bosom  of  claimants,  so  that  the  gov- 
eri:ment  in  many  eases  is  unable  to  procure  am-  testi- 
mony oi  a  controlling  character.     The  eml>av„:..ment 
ana  dirScnlry  o±  the  court  under  such  cir.uu.siances 
aie  readily  seen.     These  acts  haA-e  been  modi  lied  and 
merged  into  the  Code,  recently  enacted  bv  Coin-rPss 

-During  the  war  between  Kngland  and  Vvnw^'  o^•er  a 
hiinared  years  ago,  citizens  of  the  United  Sinl.s  suf- 
xered  the  loss  of  nmny  vessels  and  eargo.ss  IVuai  can 
ture::   by  I  ranee   through   her  auUiori^ed   privateers 
-hat  IS  to  say  vessels  eonimissioned  by  the  Fn-.u-h  ^ov- 
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ema^ent  to  Ciipt,iire  on  ,Uie  liigii  seas  neiitriil  vesieisi 
^v^spe^tetl  of  earrying  eoiitra.kijad  of  wiu-,  as  En.giiaid 
IS  BOW  doing  mtii  oiir  niorc-aaiit  vessels;  and  at  the 
eloae  of  tliat  war  tke  ITmted  States  and  Fraiic^  entered 
into  tne  treaty  of  September  30,  ISOl,  S  Stahues  at 
Large,  178,  wliereby  the  tb.itereniies  between  the  two! 
governments  were  settled :  on  the  pai-c  of  France  tbel 
non-]>ayint<nt  of  a  ^'national  debt"  was  claimed  as  well! 
as-  that  the  I'nited  States  had  failed  to  fufill  theii-, 
agreement  gT.aranteemg  Frenoh  po&sesaons  m  Amer- 
ica under  the  treaty  of  •'aMianoe"  of  1778,  folk.wingf 
the  "War  of  tlie  Eevolntion— repealed  by  Act  July  7^ 
1798,  1  Statutes  at  Large,  578.     The  claims  of 'tbel 
Inited   States   were    tbose   of  -their  private    citizt-nl 
against^Fracoe  for  tht  illegal  captiu-es  an^l  Ox:.ndemna- 
tions  of  vessels  and  cargoes  before  referreiil  to.     Thel 
result  of  the  treaty  wa.^  the  ''bargain,"  as  Mculisuu| 
termed  it,  by  whioh,  in  consideration  of  the  rehnqaiah- 
mi^nt  by  each  nation,  they  retrenched  their  respectivei 
cUtims  against  each  otlier.    This  was  the  origin  of  the| 
French  Spoliatiou  chums. 

By  this  act  of  the  government,  the  Court  held,  2L 
C'oart  of  Claims  Reports,  343,  that  the  private  prui>ert\j 
of  its  citizeiLs  was. thereby  tiiken  for  pnblic  purposes! 
i.  e.,  to  pay  the  natiunal  cl.'.iii.^  of  France  and  to  satisfv] 
her  for  her  grievances  v,..,.,  /  the  treaty  of  1776.  Th 
United  States,  however,  .«/o-  ;,,,  step  to  pay  suchclai— 
Liuril  Congress  passed  t"h.r  A.%  January  20,  1885.  2;j 
Stat.  L.,  823.  The  act  gavc  to  the  citizens  of  tht-  Unitefl 
States  the  right  to  l/t-  heard  in  the  C.Hirt  of  Chiims  lui 
losses  arising  from  su-?h  il.»rga!  ca]>tares  and  condoml 
nations.  Under  the  ^icr  th.:-  eonrt  had  to  deal  will) 
international  law  and  treaty  rights  re^p^cting  the  rehtj 
tion  of  the  United  State-,  a  neutral,  with  France,  . 
belligerent,  for  ^uch  oaptnres  and  con.lemnations,  coal 
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sideriug-  tlie  validity  of  such  captures  under  the  rules 
of  iuteruational  law  and  treaties,  the  measure  of  dam- 
ages, etc.,  and  iu  deciding  these  cases  the  court  sits  as 
an  iutoruatioual  tribunal  to  determine  the  diplomatic 
riglits  of  France  as  well  as  those  of  the  United  States. 
I  ndor  the  act,  claims  numbering  nearly  6,000  were 
lilod  within  the  time  fixed  in  the  act,  two  years.  The 
amount  involved  was  supposed  to  be  about  thirty  mil- 
lions of  dollars.  The  court  has  disposed  of  nearly  all 
the  claims  tiled  and  of  the  amoimts  claimed,  has  allowed 
about  tive  miilions  of  dollars;  but  while  the  act  author- 
inos  the  court  to  pass  upon  the  legal  questions  involved, 
the  court  is  inhibited  from  rendering  judgment,  being 
rc-V^ii^'^-d  io  report  simply  the  facts  and  conclusions  of 
law  to  Congress. 

Under  the  general  jurisdiction  of  the  court  judg- 
meuts  have  b<x:'n  rendered  since  the  organization  of  the 
court  for  over  sixty  millions  of  dollars  or  an  average 
m  that  jurisdiction  alone  of  a  million  dollars  per  year; 
while  in  other  jurisdictions  there  have  been  allowed 
nesr.y  as  much.  At  :he  same  time  there  have  been 
disallowed  by  the  court  in  cases  adjudicated  and  in- 
v-estirated  ].>err:^ps  as  much  in  am^sunt  if  not  more. 

-Xnuierous  eases  have  "been  ^'eZii  to  the  court  by  special 
acts,  particularly  claims  growirig  out  of  differences  ]:«e- 
t^'oen  the  various  Indian  tribes  and  betw^^er  such 
'.rii>es  and  the  United  States.  One  C'f  the  ]::,.s:  :"-:;dg- 
n-mnts  rendered  in  thi«  ela^s  of  cases  was  in  fi^.-.r  of 
the  Cheralc&Ti  IndiaLs  for  about  five  millions  of  d-T'llarB 
for  thoir  ex;'»ensfcs  of  removal  in  1S3S,  from  the-r  hahn- 
tat  in  Xorth  Ca-ro:ins  to  die  then  Indian  TeTTitory 
nrrder  Xdn  treaty  vnh  ihem  of  I-^'.'c.'k  Of  this  .aiDOUDt 
about  ^4.000,000  waf:  interest. 

The  TKiX"",,  jargost  j-dgroenr  i-^mdij-od  wii?  in  f.'^Tor  ci 
the  •co-^"f;rTnrjf-,nt  on  s  .-.t-oss  bill  iigainst  one  of  the  P^i- 
ci5c  7'a:]T':./>d  ooi'Trpanios  f  c:  S4.sOO/i''t''>. 
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Tie  Missomi,  ILsnsas  and  Texas  Sajiv^ay  Ot3iB33®3xy, 
a.  few  jsaxs  a^,  teo-Qglii  snit  in  1tii«  ecrurt  a^Jn^st  iiie 
^g-OT^iTuneiii  to  reoorer  '$60,'(!l00;000  alleged  io  be  liie 
Taine  of  lai]-ds  gTanted  to  it  by  Congiress  tbrongii  12ie 
Indian  Terxitoiy,  m  aid  of  tie  constjiiciaon  -of  its  j'oad- 
ThB  gTStirt  was  ma^  <Gm  eonditioaas  ©f  fhs  e:s:t.iiigmsii- 
;meiit  of  -flie  iBdian  ttitie  and  tL.fi  re:v^ersiQiEi  of  tlt^  lands 
to  tlie  puMi-e  damain.  Tlieref  ore  the  gorej-iuaaeirt,  'VTitb. 
tlhe  comseni;  'Of  the  Indiaiis,  passed  ;aji  ,.act  :gi'a3itiag-  tbe 
laaidB  io  the  Jtadians  :in  sereralty^  and  :fe  f his  ireason 
ths  'ccnit'ehtioii  of  the  road  iras  that  the  act  opemted  m 
iaw  to  ■estingnish  the  ladiaii  or  -eoioimima:.!  title  to  i:he 
iazEids,  and  that  if  :»o  iertingnislhed  the  land  iinmedlatelT^ 
Tri£hoTat  inrther  legisiatlon,  ir^^-srted  tto  &e  pn'Me  fdo- 
niaia. 

The  Court  of  .Claims  hieid  that  itho.ugh  there  -wa«  ■& 
-change  -of  title  frojm  >eamiiiiiii£u  to  the  Indians  in  sey- 
BiraJty,  the  ecmditions  oontemplated  as  preoedent  to  .fihe 
light  of  the  road  to  the  lands,  had  not  happgried,  mS. 
judgment  "wrag  rendered  in  favor  <of  the  .g-ov;ernmeiit, 
TrMch,  on  apjieal,  iraB  .afarmed  reaently.  M.  K,.  &  T..  Mi. 
%.  mi.  IMted  States  235  TJ..  B..  M- 

©ongTfiSB  Ihas  also  em:pawe>red  the  oomt  hy  -a  £ew 
.speeial  acts  to  consider  .dlaims  jarising  "in  to-it,  espe- 
ciaHyan  oases 'Of^infring^mart  -  f  paieaits  by  the  anfflbtor- 
ised  officers  ror  ag-eait-s  <s>f  th':  r  .■  •  rrnment.  and  to  render 
jindgment  therein ;  and  jnaii;.  ■■:-x:-:  claims  hare  also  been 
Tefeii^d  to  the  ooint  -unciei'  ;ay?tian  14  of  the  Aat  sS 
IBS",  .su/p.ra,,  for  the  jasceatainmesnt  <cl  facte.  -Congress 
in  recognrtion  of  the  jight  of  petition  far  relief  have 
been  very  liberal  'in  theii'  re.^erence  jDf  .elaims  to  the 
^conrt,  Bo  that  .liittle  f  oiindr;>.uvTi  f  t>r  iianipIaiKt.  m  this 
Tesjjeet  exists. 

Under  the  ^mixed  commission  crenltedlby  the  ti'fiaty  4xf 
1866  betwftc:;n  the  United  States  .and  .Mexico  ft>i  the  sat- 
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tlement  of  differences  between  the  citizens  of  the  re- 
spective governments,  two  claims  amounting  to  nearly 
one  million  dollars  had  been  allowed  by  the  commis- 
sion m  favor  of  citizens  of  the  United  States,  wherein 
fraud  was  charged  by  Mexico  in  procuring  the  awards. 
The  government  respected  the  wishes  of  Mexico  to 
investigate  the  matter  and  to  that  end  Congress  passed 
a  special  act  referring  the  cases  to  the  court.     The  act 
constituted  the  United  States  the  claimant,  and  the 
persons  in  whose  favor  the  awards  had  been  made  were 
made   defendants.     The   questions   involved  properly 
belonged  to  the  treaty-making  power,  but  Congress  de- 
sired the  question  to  be  judicially  determined  and  the 
President  by  signing  the  act  consented  thereto. 

The  evidence  adduced  justified  the  Court  speaking 
through  the  late  Judge  TVeldon,  in  finding  that  fraud 
through  false  testimony  had  been  committed  in  procur- 
ing the  awards,  and  judgment  was  rendered  in  favor  of 
the  United  States  in  the  interest  of  Mexico  whereby  the 
unpaid  balance  of  the  awards  was  cancelled.  La  Arhra 
Silver  Mining  Compamj  Case,  32  C.  Cls.,  462.  Subse- 
quently Congress  appropriated  and  refunded  to  Mexico 
the  amount  she  had  theretofore  paid  on  the  awards  and 
to  this  extent  suffered  loss  unless  they  can  recover  the 
amount  so  refunded  from  such  claimants. 

This  case  presented  some  novel  questions.  The 
statutory  recognition  of  a  claim  to  an  international 
award  in  the  custody  of  the  government,  it  was  held, 
changed  its  character  from  that  of  an  appeal  to  the 
grace  of  the  government,  i.  e.,  for  diplomatic  action,  to 
a  right  susceptible  of  judicial  determination.  That  is 
to  say,  the  act  created  a  justifiable  claim  and  tliat  as 
against  such  claim  the  government  as  trustee  of  the 
fund  could  file  a  bill  of  intei'pleader  to  quiet  title 
thereto,  and  that  such  proceedings  did  not  conflict  with 
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the  diplomatic  authority  vested  in  the  President  Thus 
by  the  aid  of  the  court  under  this  special  act  the  gov- 
ernment was  enabled  by  judicial  determination  to  right 
the  wrongs  which  American  citizens  had  perpetrated 
upon  Mexico.  On  appeal  this  case  was  affirmed  by  the 
Supreme  Court.     175  U.  S.,  423. 

By  the  Act  of  March  12,  1863,  12  Statutes  at  Large, 
820,  known  as  the  Abandoned  and  Captured  Property 
Act,  growing  out  of  the  late  Civil  War,  mainly  for  cot- 
ton captured  and  sold  and  the  proceeds  paid  into  the 
Ireasury,  jurisdiction  was  conferred  upon  the  court  to 
determine  the  questions  of  the  ownership  of  cotton  so 
sold  and  the  right  to  the  proceeds  thereof  covered  into 
the  Treasury.     The  court  adjudicated  all  claims  filed 
withm  the  statutory  period  therein  prescribed-two 
years  after  the  suppression  of  the  rebellion-and  they 
have  long  smce  been  disposed  of.     Judgments  for  some 
ten  millions  of  dollars  were  rendered  in  favor  of  the 
loyal  owners,  who  alone  were  entitled  to  recover  under 
the  act,  and  the  same  have  long  since  been  appropriated 
tor  and  paid,  leaving  some  four  millions  or  more  still 
m  the  Treasury.     Congress  on  March  3,  1911  36  Stat 
utes  at  Large,  1135,  revived  said  act  as  to  cotton  sold 
subsequent  to  June  1,  1865  (after  the  cessation  of  ac- 
tive hostilities),  so  that  individual  owners  may  now 
hie  their  claims  in  court  in  respect  of  their  right  and 
interest  therein.     Many  such  claims  to  that  end  have 
since  been  filed  and  are  now  pending  in  the  court      One 
of  the  questions  in  most  all  of  the  cases  will  be  whether 
or  not  the  proceeds  in  the  Treasury,  or  the  greater  part 
thereof,  were  not  derived  from  the  sale  of  cotton  le- 
gally or  technically  owned  by  the  late  Confederate  gov- 
ernment. 

However,  the  allowance  of  these  claims  to  the  extent 
of  the  money  so  covered  into  the  Treasury  will  remove 
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an  otherwise  lasting  contention  growing  out  of  the  late 
Civil  War,  which  should  not  be  transmitted  to  remote 
posterity;  and  this  for  the  reason  that  the  cotton  was 
not  destroyed  as  an  act  of  war  by  the  military  or  naval 
forces  of  the  United  States,  but  was  seized  after  the 
cessation  of  active  hostilities  and  sold  by  the  agents  of 
the  Treasury  Department  under  an  act  of  Congress  and 
the  proceeds  thereof  were  covered  into  the  Treasury; 
and  Congress  has  not  so  far  seen  fit  to  relieve  the  gov- 
ernment from  whatever  trust  it  may  be  chargeable  with 
in  the  holding  thereof. 

It  may  be  interesting  to  note  that  this  act  was  ap- 
proved by  President  Lincoln  and  filed  in  the  Depart- 
ment of  State  eight  days  after  the  adjournment  of  Con- 
gress, and  though  several  cases  under  the  act  went  to 
the  Supreme  Court,  the  constitutionality  thereof  was 
never  questioned. 

Many  novel  and  interesting  questions  arose  under 
the  act;  the  relation  of  the  citizens  of  the  seceding 
States  to. the  United  States,  their  rights  and  obliga- 
tions arising  under  international  law,  which  were  con- 
sidered and  passed  upon  both  by  the  Supreme  Court 
and  by  the  Court  of  Claims. 

Another  very  important  case  coming  under  a  special 
act  of  Congress  was  the  one  to  settle  the  rights  of  con- 
flicting claimants  to  what  was  known  as  the  Hot 
Springs  property  in  Arkansas.  There  were  five  con- 
flicting claimants  besides  the  United  States  and  three 
of  those  five  had  been  in  possession  of  the  property  for 
fifty  years,  and  they  had  been  litigating  the  question 
among  themselves  for  thirty  years.  The  court  brought 
the  conflicting  claims  to  an  issue  in  one  suit  and  ad- 
judged the  government  to  be  the  owner  of  the  town  of 
Hot  Springs  as  well  as  of  the  springs  themselves.  The 
intruders  were  ousted  and  a  receiver  was  put  in  pos- 
session of  the  property.  - 
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The  opinion  of  the  Court  in  this  case  was  written  by- 
Judge  Nott,  later  chief  justice.  11  C.  Cls.,  238.  The 
judgment  of  the  Court  was,  on  appeal,  affirmed.  Hot 
Springs  Cases,  92  U.  S.,  698;  and  Mr.  Justice  Bradley, 
in  concluding  his  opinion  for  the  Court,  said : 

"It  is  just  to  say  that  we  have  been  much  aided  in  the  in- 
vestigation of  this  case  by  the  able  arguments  of  the  counsel 
on  both  sides,  and  by  the  elaborate  opinion  of  the  Court  of 
Claims,  which  supersedes  the  necessity  of  our  going  more  into 
detail  in  the  discussion  of  the  various  questions  involved." 

The  Court  has  been  instrumental  in  uncovering  and 
preventing  frauds  against  the  government  and  other- 
wise disallowing  unjust  claims  to  the  extent  of  many 
millions  of  dollars  and  in  that  way  has  paid  many, 
many  times  the  expenses  of  the  Court.  Indeed,  the 
court  has  not  only  been  a  great  relief  to  Congress  and 
the  executive  departments  in  the  investigation  of 
claims,  but  while  doing  justice  to  claimants  has  served 
as  a  check,  through  judicial  methods,  against  imposition 
upon  the  government. 

I  have,  perhaps,  said  enough  to  show  that  the  Court 
of  Claims  is  in  true  sense  of  the  term  a  national  court— 
a  court  whose  territorial  jurisdiction  is  limited  only  by 
the  United  States  and  their  territorial  possessions ;  it 
is  a  court  open  to  claims  arising  in  admiralty,  as  for 
salvage,  collisions  at  sea  with  war  and  other  vessels  of 
the  United  States;  bounty  for  vessels  destroyed,  as 
during  the  late  Spanish  war ;  royalties  arising  from  the 
use  of  patents  by  the  government,  giving  the  court 
jurisdiction  to  determine  the  validity  of  patents ;  inter- 
national questions  arising  under  the  French  Spoliation 
Act  and  other  cases;  suits  by  the  citizens  of  all  our 
island  possessions  for  various  purposes,  such  as  for 
the  use  and  occupation  of  real  estate,  the  refund  of 
import  duties  illegally  collected  in  the  ports  of  Manila, 
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Porto  Eico  and  Guam;  and,  lastly,  for  the  value  of  a 
perpetual  or  life  tenure  of  certain  offices  sold  in  Porto 
Eico  by  the  Spanish  g-overnment  to  certain  of  her  citi- 
zens before  the  late  Spanish  war.  The  right  of  such 
officers  to  either  perpetual  or  life  tenure  was  bestowed, 
of  course,  by  the  sovereignty  of  Spain,  and  was  recog- 
nized as  a  property  right  until  the  United  States  ac- 
quired the  ownership  of  the  island  and  ousted  the  in- 
cumbents. The  question  before  the  Ccnirt  was  whether 
such  ouster  was  a  taking  of  private  property  for  which 
compensation  should  be  made  under  the  Fifth  Amend- 
ment of  the  Constitution.  The  Court  held  that  it  was 
not.  and  on  appeal  the  Supreme  Court  affirmed  the 
judgment.     Sanchez's  Case,  218  U.  S.,  167. 

It  will  thus  be  seen  that  the  recent  policy  of  terri- 
torial expansion  has  augmented  the  duties  of  the  Court, 
carrying  with  it  many  important  and  novel  questions. 
"With  the  enlargement  and  increasing  number  of  vessels 
in  our  navy,  the  improvement  of  waterways,  the  Pan- 
ama Canal,  the  new  policy  respecting  the  railroads  and 
other  corporations,  whereby  many  differences  between 
the  citizens  and  the  government  are  likely  to  arise, 
many  new  and  intricate  questions  will  doubtless  be 
brought  before  the  court.  Indeed,  I  think  it  is  gen- 
erally recognized  that  we  are  now  beginning  a  new  era 
in  our  country's  history,  if  not  in  the  history  of  the 
world. 

The  rulings  and  decisions  of  the  Court  are  binding 
on  the  several  executive  departments  in  the  settlement 
and  adjustment  of  claims.  It  frequently  occurs  that  a 
decision  followed  with  an  opinion  in  a  single  case  set- 
tles hundreds  of  cases ;  that  is  to  say,  all  cases  of  the 
same  class.  This  is  particularly  true  as  to  the  claims 
of  officers  and  employees  of  the  civil  and  military 
branches  of  the  government.     This,  of  course,  greatly 
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lessens  the  number  of  opinions  whicli  would  otherwise 
be  delivered  by  the  Court  Henoe  the  reports  of  such 
decisions  are  now  only  forty-eight  volumes.  The  de- 
cisions so  reported  represent  about  3,000  cases,  or  per- 
haps one  thirtieth  of  the  cases  actually  decided. 

As  to  the  personnel  of  the  Court,  there  have  been  so 
many  Judges  and  Chief  Justices  of  the  Court  that 
space  will  not  permit  even  a  brief  mention  of  them  all. 
I  came  on  the  Court  in  1892,  to  fill  the  vacancy  caused 
by  the  retirement  of  Judge  Scofield,  who  had  previously 
served  in  Congress,  and  also  as  Registrar  of  the  Treas- 
ury. The  other  judges  on  the  bench  at  the  time  I  was 
appointed  were  Chief  Justice  "William  A.  Richardson, 
of  Massachusetts,  and  Judges  Charles  C.  Xott,  of  New 
York,  Lawrence  TVeldon,  of  Illinois,  and  John  Davis,  of 
Massachusetts ;  four  men  who  by  natui'e  and  training 
were  well  equipped  for  judicial  careers. 

Judge,  afterwards  Chief  Justice,  Eichardson,  had 
been  Secretary  of  the  Treasury,  and  was  thoroughly 
familiar  with  administrative  law.  He  had  compiled 
the  Statutes  of  Massachusetts,  and  for  some  years  had 
compiled  the  Statutes  of  the  United  States,  and  was 
perhaps  as  well  equipped  in  statute  law  as  any  lawyer 
or  judge  in  the  United  States.  He  was  a  resourceful 
man  and  wise  in  suggestion  as  to  disposition  and  treat- 
ment of  cases. 

Judge,  afterwards  Chief  Justice.  Xott,  was  a  ripe 
scholar  and  an  able  and  accom]  lislied  jurist.  He  was 
appointed  by  President  Lincoln,  ^hom  he  gi-eatiy  ad- 
mired, and  served  for  forty-one  years.  He  took  the 
lead  in  handling  the  cases  coming  under  the  abandoned 
and  captured  property  act  of  :srarch  3,  1863;  and  in 
the  French  Spoliation  cases  he  showed  himself  to  be  a 
master  in  international  law  as  well.  His  was  the  mas- 
ter mind  that  brought  to  a  conclusion  the  Hot  Springs 
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cases  before  referred  to.  Ho  was  well  grounded  in 
e.^mty  law,  and  abhorred  teclmicalities,  when  inter- 
posed to  bolster  np  or  defeat  a  case.  I  think  I  express 
the  sense  of  the  bar  when  I  say  that  he  did  more  to  give 
character  to  the  Court  than  any  other  jndcre.  He*" re- 
tired when  he  was  seventy-eight  years  of  a-e,  nnd  is 
still  li-viug. 

Jndge  TVeldon  was  the  friend  of  President  Lincoln 
and  of  Justice  David  Davis,  and  of  every  man  he  ever 
came  in  contact  with.  He  was  somewhat  wedded  to 
the  common  law  imd  worked  harder  and  longer  to  reach 
a  right  result  than  any  man  I  ever  knew.  He  was  not 
content  to  let  a  oase  be  reported  after  it  had  been  de- 
cided imless  his  mind  rested  in  confidence  as  to  the 
justice  of  the  decision.  Frequently  cases  disposed  of 
on  his  calendar  would  be  withheld  by  him  and  again 
brought  into  conference  for  reconsideration ;  but  when 
he  became  satisfied  with  the  result,  he  seldom  changed 
his  mind. 

Judge  John  Davis,  the  youngest  man  of  the  four,  had 
l^een  Assistant  Secretary  of  State  under  Secretary  Fre- 
linghuysen,  in  President  Arthur's  cabinet,  and  had  be- 
come familiar  with  questions  of  diplomacy  and  interaa- 
tional  law,  and  was  well  equip{>ed  to  take  the  lead  in 
disposing:  of  the  French  Spoliation  cases.  His  opinion 
in  those  cases,  as  well  as  in  others,  will  rank  woH  with 
the  }>est.  He  was  a  mo^t  agreeable  and  sincere  man, 
and  Very  courteous  to  all  with  whom  he  came  in  eonmct. 

After  nearly  twenty-one  years'  seiwice,  seven  of 
whii-l'  wfTe  as  Chief  Justice,  the  writer  retired,  so  that 
tlie  Court  is  now  composed  of  his  successor,  Chief  Jus- 
tice Edward  K.  CaTDf.Ijeli,  of  Alabama,  a  lawyer  .a"  rec- 
ognized ability  and  training;  Judge  Charles  B.  Howry, 
of  Mississippi,  who  had  }»eea  Unitod  States  District 
Attorney  in  his  native  State,  and  later  A<si>taat  Attor- 
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ney.  General  in  el)arge  of  tlie  defense  of  the  government: 
in  Indian  depredation  cases  in;  the  Court  of  Claims— he 
is  well;  educated  and  equipped  a3  a,  trained^  lawyer; 
Juds^e  Fenton:  W.  Booth,  of  Illinois,  the  youngest  man. 
on^  the  herich,  hut  being  well,  educated  in  the  law  hi^ 
opinions  will  rank  well  with  the  best;  Judge  Samuel  S. 
Barney,  of  Wisconsin,  had,  served  ten  years  in  Con- 
gress, and-:  was  recognized  as  an  abie  triaj  lawyer  and; 
ofl  sound]  judgment;  Judge  George  W..  Atldnson,  of 
West  Virginia,  had  been  governor  of  bis  native  State- 
and  had  served  the  government  wed  in  various  impor- 
tant positions,,  including  that  of  United.  States  District 
Attorney  for  West  Virginia.  They  ai-e  all  men  of  un-- 
questioned  integrity  and  upright  characters,  so  that  the 
government  and  claimants  can  safely  rely  on  justice 
being  meted  out,,  so  far  as  the  finite  mind  with  its 
many  limitations  can  discern  the  right 

Few  of  us  perhaps  consider  what  a  force  the  courts 
of  the  Vulted  States  have  been  in  this  country  for  tliQ 
promotion  of  domestic  peace.  No  matter  what  the  eon-- 
flict,  whether  between,  citizens  respecting  their  };»i^i3'at.^ 
contracts  and  wrongs  or  between  them  and  their  gov-- 
emment,  courts  have  been  resorted  to  for  the  peaceful 
settlement  of  such  differences.  Justice  has  been  the 
aiin  and  purpose-  of  the  courts  in  the  settlement  of  aJl 
controversies ;  and  so  when  p^-dee  is  sought  between  the 
nations  of  the  world,  the  wisv  :m  of  the  ages  i-»oints  tQ, 
an  international  court  of  arbiLry.tion  to  which  the  ita,-- 
tions  may  i-esort  for  the  settlement  of  their  disputes 
without  the  sacrifice  of  national  honor  or  prestige. 

This  is  essential  because  of  the  equa,lity  of  nations 
which  forbids  that  one  nation  shoulol;  impose  a  rule 
upon  another;  and  yet  where  there  is  no  treaty  and  no 
controlling  executive  or  legislative  act,  resort  must  be 
had  to  the  customs  and  usages  of  civilized  nations. 
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Hence  questions  of  international  law  determined  by 
the_  courts  of  the  United  States,  while  not  binding  on 
toeign  nations,  are  certain  to  be  invoked  by  them  in 
controversies  arising  between  them  and  the  United 
States;  and  for  that  reason  the  federal  judiciary  is 
charged  with  grave  responsibilities,  not  only  in  deter- 
mining the  right  of  a  case  between  the  citizens' and  the 
government,  but  in  so  applying  the  rales  of  interna- 
tional law  as  will,  when  applied  in  our  dealings  with 
foreign  nations,  be  in  harmony  with  the  rales  govern- 
ing civilized  nations.  , '  ^^ 

The  raling  of  Chief  Justice  Mjirshall  defining  the 
nmty  and  nationality  of  the  United-States  under  our 
constitution  can  never  be  effaced  and  that  unity  will  if 
rehed  upon,  be  suflScient  to  protect  us  in  our  treaty  rela- 
tions with  foreig-n  nations.     Our  constitution  provides 
that  treaties  with  foreign  nations  as  well  as  the  consti- 
tution and  laws  made  in  pursuance  thereof,  are  the  su- 
preme law  of  the  land,  -and  the  judges  in  every  State 
shall  be  bound  thereby,  anything  in  the  constitution  or 
laws  of  any  State  to  the  contrary  notwithstanding  " 
Afiicle   6,  par.   2,   Constitution.     This   delegation   of 
power  precludes  the  idea  of  power  reserved  to  the 
States  to  nullify  the  effect  of  such  treaties  or  to  tlie 
people,  since  the  latter  ordained  and  established  the 
constitution  delegating  such  power. 

It  is  essential,  therefore,  that  we  should  maintain  the 
dignity  and  honor  of  our  national  unity  and  power, 
especially  in  our  treaties  with  foreign  nations ;  for  cer- 
tain it  is  that  unless  our  treaties  can  be  made  binding 
on  all  our  people  as  a  nation,  we  cannot  hope  to  wield 
great  influence  in  securing  arbitration  for  the  settle- 
ment of  controversies,  the  desideratum  of  all  civilized 
peoples.     Then,  again,  as  justice  is  the  object  of  all 
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litigation,  both  domestic  and  international,  we  must,  to 
wield  unbroken  power,  have  behind  us  the  arch  of  pub- 
lic opinion  whose  support,  unfettered  by  local  preju- 
dices, is  grounded  in  natural  justice.  This  done,  we 
can  well  afford  to  submit  controversies  with  foreign 
nations  to  a  court  whose  judgments  shall  be  final. 


